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The Voluntary Flexible Agreement (VFA) between the Commission and the U.S. 
Department of Education (USDE) remains outstanding.  The USDE has informed 
Commission staff that the VFA is not likely to move forward until some outstanding issues 
about the administration of the Federal Family Education Loan Program in California, and 
more specifically the working relationship among CSAC, EdFund and the Department of 
Finance, are satisfactorily resolved.     
 
On October 3, 2008, EdFund President Sam Kipp emailed CSAC Executive Director 
Diana Fuentes-Michel with his concerns about the VFA.  (See Tab 7.a)  Executive 
Drector Fuentes-Michel’s response to his concerns may be found at Tab 7.b.   
 
On October 7, 2008, Executive Director Fuentes-Michel requested the assistance of the 
Director of Finance in resolving USDE’s concerns, and potentially meeting with USDE, so 
that the VFA could be implemented.  (See Tab 7.c)  The Director of Finance has not 
responded to this request. 

 
 
 

 Responsible Persons:  Keri Tippins 
    General Counsel 
    
    Ed Emerson, Chief 

 Federal Policy & Programs Division 
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October 7, 2008 
 
 
 
Mr. Michael Genest 
Director 
Department of Finance 
915 L Street 
Sacramento, CA 95814 
 
Dear Director Genest: 
 
This letter is intended to provide you with an update on the Voluntary Flexible 
Agreement (VFA) that the California Student Aid Commission (Commission) is seeking 
to finalize with the United States Department of Education (USDE), and to seek your 
cooperation with the Commission to resolve issues of concern to the USDE that are 
delaying USDE’s approval of the VFA. 
 
As you may be aware, the United States Department of Education entered into an 
agreement with the Commission in which the Commission is designated as the student 
loan guarantee agency for California under the provisions of the Federal Family 
Education Loan Program (FFEL Program).  The FFEL Program allows USDE to enter 
into VFAs to enhance program integrity, increase cost efficiencies, and allow flexibility to 
experiment and improve delinquency and default prevention.  The Commission was one 
of five student loan guarantee agencies with an approved VFA. 

 

Voluntary Flexible Agreements must be “cost neutral.”   According to USDE, 
reductions in the financing model for student loan guarantee agencies enacted as 
part of the federal College Cost Reduction Act (effective October 1, 2007) meant that 
existing VFAs were no longer cost neutral.  On October 2, 2007, USDE announced 
that the current VFA contract between the Commission and USDE would be 
terminated on December 31, 2007.  Legislative language included in the Omnibus 
Appropriation Bill directed the U.S. Secretary of Education to renegotiate VFAs with 
the guarantee agencies.   In April 2008, based upon a previous Commission 
direction, the Executive Director of the Commission provided USDE with a letter 
indicating that the President of EdFund, the Commission’s auxiliary organization, 
would be acting as liaison on behalf of the Commission regarding VFA and 
implementation plans, specifically noting that all VFA correspondence would 
continue to be routed through the Executive Director.  

 

The Commission had directed the Executive Director to delegate responsibility to the 
EdFund President to negotiate a VFA with USDE, and authorized the Executive Director 
to sign a resulting VFA if it was substantially similar to a proposal that EdFund had 
shown to the Commission.  EdFund submitted that proposal to USDE, but USDE 
responded with its own proposed VFA.  According to EdFund’s General Counsel, the 
EdFund President forwarded USDE’s proposed VFA to the Commission without further 
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negotiations with USDE and recommended the Commission sign USDE’s proposed 
VFA. 
 
The Commission, from that time forward, took responsibility for finalizing the VFA with 
USDE.  The former Commission Chair informed the EdFund President by letter dated 
July 29, 2008 that all further negotiation of the VFA would be handled by the 
Commission’s General Counsel since the outstanding issues on the terms of the VFA 
are related to the Commission’s responsibility and liability under the VFA.  The 
Commission’s General Counsel concluded that USDE’s proposal differed substantially 
from the proposal EdFund had shown the Commission.  In particular, USDE’s proposed 
VFA was explicit in making the Commission liable for EdFund’s actions under the VFA, 
and also expressly provided that USDE could terminate the VFA upon any change in the 
executive management, i.e., the Executive Director and senior management of the 
Commission. 
 
The Commission staff asked USDE whether the proposed VFA was non-negotiable or 
whether further negotiations could take place.  USDE indicated that the terms of the 
program component – EdFund’s proposed Early Withdrawal Counseling – were not open 
to negotiation, but that other terms were.  
 
The Commission staff proposed to USDE that the express liability of the Commission for 
EdFund’s actions be changed by substituting the State of California or the Department of 
Finance for the Commission, on the grounds the Director of Finance’s ultimate authority 
under SB 89 over matters affecting the sale of the state’s student loan guarantee 
program assets, including his authority and responsibility to approve or disapprove all 
Commission actions before those actions become effective, transferred ultimate 
responsibility for the operations of the student loan guarantee program from the 
Commission to the Director of Finance. 
 
USDE rejected the Commission staff’s proposal on the grounds that the Commission, 
not the Director of Finance, is the designated student loan guarantee agency for 
California and is the entity that responsible under the signed the agreement with USDE 
to administer the Federal Family Education Loan Program in California.  A USDE 
representative further indicated to the General Counsel that USDE viewed EdFund as no 
more than a vendor, and that USDE’s relationship was with the Commission. 
 
The Commission staff also proposed that the provision stating that USDE could 
terminate the VFA upon any change in the Commission’s executive management be 
eliminated from the proposed VFA.  The USDE representative indicated that the USDE 
program division responsible for oversight of the administration of the FFEL Program in 
the states requested that this particular provision be added to the VFA. Commission staff 
did not consider such a provision appropriate for a State agreement, as it would have 
made $8-9 million in revenue to the State for each year of the VFA dependent on the 
continued employment of the Executive Director and the Commission’s senior 
management staff.  While EdFund did not appear to have any concerns about this 
provision, Commission staff believed that the provision was not acceptable from a public 
policy perspective, and was not consistent with the State’s interests.   
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The United States Department of Education has recently informed the Commission staff 
that there is not likely to be a VFA until USDE has resolved several areas of concern.  
Specifically, USDE has informed Commission staff that the current working relationship 
between the Commission and EdFund, along with the overlay of the authority given to 
the Director of Finance, has raised programmatic concerns about how the FFEL 
Program is being administered in California.   
 
USDE has also indicated that it is reviewing the issue of whether EdFund implemented 
default fee strategies inconsistent with federal law and regulations.  Commission staff 
was informed that execution of the VFA will require some additional time until USDE can 
satisfactorily resolve these issues.   
 
The Commission’s General Counsel continues to work with USDE to resolve the 
technical language issues of the VFA itself.  As also noted above, however, the VFA is 
not likely to be executed until USDE reaches resolution of the larger issues among the 
Commission, EdFund and the Director of Finance. 
 
To this end, the Commission would request your cooperation in resolving those USDE 
issues so that the VFA for California can be signed and implemented.  USDE 
representatives have indicated that they may be available to meet with representatives 
of the Commission, the Department of Finance and EdFund as a first step in that 
process. 
 
I am available at 916-464-8271 to work with your representative to arrange a meeting 
with USDE, and to answer any questions you may have on the VFA or any other matter 
relating to the FFEL Program. 
 
Sincerely, 
 
 
 
 
Diana Fuentes-Michel 
Executive Director 
 
 
CC: Members of the California Student Aid Commission 
 Mr. Fred Klass, Chief Operating Officer, Department of Finance 
 Ms. Jeannie Oropeza, Program Budget Manager, Department of Finance 
 Dr. Sam Kipp, III, President, EdFund 
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