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Action/Information Item 
 

LOAN ADVISORY COUNCIL 
 

Discussion of School and Lender Participation on the Loan Advisory Council 
 

 
 
The recent attention given to the relationships between post-
secondary education institutions and student loan providers has 
resulted in a Notice of Proposed Rulemaking (NPRM) from the 
U.S. Education Department (USED) that would establish 
prohibitions on segments of the financial aid community.   
 
Enclosed are excerpts from the USED Federal Register dated 
June 12, 2007, which includes the significant proposed 
regulations pertaining to prohibited activities of schools, lenders 
and guaranty agencies.   
 
The NPRM discussion on “Prohibited Inducements” indicates 
that guaranty agencies would be permitted to pay reasonable 
costs for school officials to participate on the agency’s 
governing board, a standing official advisory committee or in 
support of other official activities of an agency in accordance 
with proposed 34 CFR Section 682.401(e)(2)(iv).  However, it 
remains silent on the issue of lender participation on the 
advisory committee.  Based on the current and proposed 
regulations, there does not appear to be a conflict of interest for 
schools and lenders to serve on the Loan Advisory Council.  
 
The complete Federal Register can be accessed on the internet 
at the following website address: 
http://www.nchelp.org/elibrary/BudgetReconciliation&HEAReau
thorization/2007HEALegislation/E7-10826.pdf.
 
 
Responsible Staff: Janet McDuffie 

Acting Chief 
Federal Policy and Programs 

http://www.nchelp.org/elibrary/BudgetReconciliation&HEAReauthorization/2007HEALegislation/E7-10826.pdf
http://www.nchelp.org/elibrary/BudgetReconciliation&HEAReauthorization/2007HEALegislation/E7-10826.pdf


Tab 5.a 

United States Education Department (USED) 
Notice of Proposed Rule Making (NPRM) 

Proposed Regulatory Language 
 

Federal Register 
June 12, 2007 

 
*Excerpt (pages 32420-32424) 

 
Prohibited Inducements (§§682.200 and 682.401) 

Statute:  Section 435(d)(5) of the HEA provides that, after notice and an opportunity for a 

hearing, the Secretary may disqualify from participation in the FFEL Program any FFEL lender 

that provides inducements or engages in other prohibited activity to secure FFEL loan 

applications or sell other products.  Those prohibited inducements and activities include: 

offering, directly or indirectly, points, premiums, payments, or other inducements to any 

educational institution or individual to secure FFEL loan applications; conducting unsolicited 

mailings of student loan applications to individuals who have not borrowed previously from the 

lender; offering FFEL loans to a prospective borrower to induce the borrower to purchase an 

insurance policy or other product; or engaging in fraudulent or misleading advertising.  A lender 

is not prohibited from providing assistance to schools that is comparable to the kinds of 

assistance that the Department provides to schools through the Direct Loan Program.  In order 

to avoid confusion regarding the types of assistance a lender may provide to schools, the 

Department will identify and publish a list of services provided to schools through the Direct 

Loan Program on or before publication of final regulations.  The most recent description of the 

kinds of assistance the Department provides to schools in the Direct Loan Program was 

published in a Notice of Proposed Rulemaking on August 10, 1999 (64 FR 43428, 43429-

43430) and can be accessed at: http://www.ed.gov/legislation/FedRegister/proprule/1999-

3/081099a.html.   

Similarly, section 428(b)(3) of the HEA restricts guaranty agencies from offering 

inducements or engaging in other prohibited activities to secure applicants for FFEL loans or to 

secure the designation of the guaranty agency as the insurer of particular loans.  A guaranty 

agency is prohibited from:  offering, directly or indirectly, premiums, payments, or other 

inducements to any educational institution or its employees to secure FFEL loan applicants; or 

offering to a lender or its employees, agents, or independent contractors, any premiums, 

incentive payments, or other inducements to administer or market loans and secure designation 

as the guarantor or insurer of loans, (except for Unsubsidized Stafford loans and lender-of-last-
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resort loans).  The guaranty agency is also prohibited from conducting unsolicited mailings of 

student loan applications to students or their parents unless the agency has previously 

guaranteed a FFEL Loan for the student or parent, and from conducting fraudulent or 

misleading advertising related to loan availability.  A guaranty agency is not prohibited from 

providing assistance to schools that is comparable to the kinds of assistance the Department 

provides to schools through the Direct Loan Program. 

Current Regulations:  Prohibited inducements and other impermissible activities by lenders are 

contained in the definition of lender in 34 CFR §682.200(b).  The regulations mirror the statutory 

provisions except to clarify that: (1) assistance provided to schools that is comparable to that 

provided by the Secretary is limited to the kinds of assistance provided to schools under or in 

furtherance of the Direct Loan program; (2) unsolicited mailing of student loan application forms 

includes applications sent to the student and the student’s parents; and (3) the prohibition 

against fraudulent and misleading advertising refers to advertising related to the lender’s FFEL 

program activities.  The comparable regulations for guaranty agencies are in 34 C.F.R. 

§682.401(e), which specifies that a guaranty agency may not offer, directly or indirectly, any 

premium, payment, or other inducement to an employee or student of a school, or any entity or 

individual affiliated with a school, to secure FFEL Loan applicants.  The regulations provide 

examples of prohibited inducements of lenders by a guaranty agency and include: 

compensating lenders or their representatives to secure loan applications for guarantee by the 

agency; performing functions that a lender would otherwise perform without appropriate 

compensation; providing equipment or supplies to lenders at below market cost or rental; and 

offering to pay a lender not holding loans guaranteed by the agency a fee for applications 

guaranteed by the agency.  The current regulations also recognize the administrative and 

oversight functions of the guaranty agency by specifically excluding certain activities from the 

description of prohibited inducements.  The regulations also prohibit guaranty agencies from 

sending unsolicited mailings to students in postsecondary and secondary schools and their 

parents unless the individual had borrowed previously using the agency’s loan guarantee and 

conducting fraudulent or misleading advertising concerning loan availability.   

Proposed Regulations:  The proposed regulations would incorporate, with some modifications, 

current interpretive and clarifying guidance on prohibited inducements and activities provided to 

lenders and guaranty agencies by the Department over the years since the provisions were 

added to the HEA.  This guidance was contained in various DCLs issued by the Department 

and in responses to private letter inquiries from program participants.  The most comprehensive 

DCL on this subject was issued in February 1989 (No. 89-L-129).  The proposed regulations for 
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both lenders and guaranty agencies adopt the format of that DCL to include a non-exhaustive 

list of examples of prohibited inducements and activities, and an exhaustive list of permissible 

activities.  Under these proposed regulations, certain activities are identified as permissible, 

because the Department believes those activities are necessary for the lender or guaranty 

agency to fulfill its role in the administration of the FFEL Program.  Consistent with the 

Department’s longstanding policy in this area, the scope of permissible activities by guaranty 

agencies is broader than that for lenders in recognition of their administrative, training, outreach, 

and oversight roles in the FFEL program. 

Under paragraph (5)(i) of the definition of lender in §682.200(b) of the proposed 

regulations, lenders would be prohibited from offering, directly or indirectly, any points, 

premiums, payments, or other benefits to any school or other party to secure FFEL loan 

applications or loan volume.  The proposed regulations would add a definition of a school-

affiliated organization to §682.200, to include alumni organizations, foundations, athletic 

organizations, and social, academic, and professional organizations.  Prohibited payments and 

other benefits to prospective borrowers would include prizes or additional financial aid funds.  

The proposed regulations would also provide other examples of “other benefits” to a school that 

would be prohibited, including:  access to a lender’s other financial products, computer 

hardware, and payment of the cost of printing and distribution of college catalogs and other 

materials at less than market rate or at no cost.   

The proposed regulations would prohibit a lender from undertaking philanthropic 

activities, such as providing grants, scholarships, restricted gifts, or financial contributions to 

secure loan applications, loan volume, or placement on a school’s preferred lender list.  Lenders 

would also be prohibited from making payments or providing other benefits to a student at a 

school, or to a loan solicitor or sales representative who visits campuses, in exchange for loan 

applications secured from individual prospective borrowers.  The proposed regulations would 

prohibit lenders from paying conference or training registration, transportation and lodging costs 

for employees of schools and school-affiliated organizations.  The proposed regulations would 

further prohibit a lender’s payment of any entertainment expenses related to lender-sponsored 

functions and activities for school and school-affiliated organization employees.  Lenders would 

also be prohibited from providing staffing services to a school as a third-party servicer or 

otherwise to assist a school with financial aid related functions, on more than a short-term, non-

recurring emergency basis.  The proposed regulations would also modify prior program 

guidance by prohibiting all payments of loan application referral or processing fees between 

lenders, (whether or not the lender receiving the payment participates in the FFEL Program), or 
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between lenders and any other entity.  The proposed regulations would not revise the current 

regulations governing the prohibition on lenders conducting unsolicited mailings, offering FFEL 

Loans to induce a borrower to purchase a life insurance policy or other product or service 

offered by the lender, and engaging in fraudulent or misleading advertising.   

The proposed regulations would permit a lender to undertake activities that are 

specifically permitted by the HEA.  These activities include: providing assistance to a school, as 

identified by the Secretary, that is comparable to the assistance provided by the Department to 

a school in the Direct Loan Program; offering reduced borrower loan origination fees; offering 

reduced borrower interest rates; paying Federal default fees that would otherwise be paid by the 

borrower; and purchasing loans from another loan holder at a premium.  In addition, the 

proposed regulations would permit a lender to participate in a school’s or guaranty agency’s 

student financial aid and financial literacy outreach activities, as long as the lender does not 

promote its student loan or other services to the recipients or attendees and there is full 

disclosure of any lender sponsorship, including the development and printing of any materials.  

The proposed regulations would allow a lender to provide a toll-free telephone number and free 

data transmission services to schools that participate in the FFEL program with the lender and 

to the school’s borrowers and prospective borrowers for the purpose of communications on 

FFEL Loans.  The proposed regulations would permit a lender to continue to offer repayment 

incentive programs to borrowers under which the borrower receives or retains a benefit, such as 

a reduced interest rate or forgiveness of a certain amount of loan principal in exchange for the 

borrower making one or more scheduled payments.  The proposed regulations would also 

permit a lender to sponsor meals, refreshments, and receptions to school officials or employees 

that are reasonable in cost and that are scheduled in conjunction with meeting or conference 

events if those functions are open to all meeting or conference attendees.  The proposed 

regulations would also permit a lender to provide schools, school-affiliated organizations and 

borrowers items of nominal value that constitute a form of generalized marketing or are intended 

to create good will. 

Section 682.401 of the proposed regulations, which governs guaranty agency prohibited 

inducements and permitted activities, would generally mirror the proposed regulations for 

lenders.  The proposed regulations would prohibit a guaranty agency from providing a school 

with prizes or additional financial aid funds under any Title IV, State or private program based 

on the school’s voluntary or coerced agreement to participate in the guaranty agency’s program 

or to provide a specified volume of loans, using the agency’s loan guarantee.  The proposed 

regulations would prohibit the payment of entertainment expenses, including expenses for 
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private hospitality suites, tickets to shows or sporting events, meals, alcoholic beverages, and 

any lodging, rental, transportation or other gratuities related to any activity sponsored by the 

guaranty agency or a lender participating in the agency’s program, for school employees or 

employees of school-affiliated organizations.  The proposed regulations would prohibit a 

guaranty agency from undertaking philanthropic activities, including providing scholarships, 

grants, restricted gifts, or financial contributions in exchange for FFEL loan applications or 

application referrals, a specified volume or dollar amount of FFEL loans using the agency’s loan 

guarantee, or the placement of a lender that uses the agency’s loan guarantee on a school’s list 

of recommended or suggested lenders.  The proposed regulations would also prohibit a 

guaranty agency from providing staffing services to a school, including as a third-party servicer, 

other than on a short-term, non-recurring emergency basis to assist the school with financial 

aid-related functions.  The proposed regulations would also prohibit a guaranty agency from 

assessing additional costs or denying benefits to a school or lender that would otherwise be 

provided by the agency because the school or lender declined to agree to participate in the 

agency’s program or declined or failed to provide a certain volume of loan applications or loan 

volume for the agency’s loan guarantee. 

Unlike the proposed regulations for participating lenders, the proposed regulations would 

allow a guaranty agency to provide meals and refreshments that are reasonable in cost and 

provided in connection with guaranteed agency-provided training for school and lender program 

participants and for elementary, secondary, and postsecondary school personnel and in 

conjunction with other workshops and forums customarily used by the guaranty agency to fulfill 

its responsibilities under the HEA.  The proposed regulations also would permit a guaranty 

agency to pay travel and lodging costs that are reasonable as to cost, location and duration, to 

facilitate attendance of school staff in training programs and facility service tours that school 

staff would otherwise be unable to attend.  Guaranty agencies would also be permitted to pay 

reasonable costs for school officials to participate on an agency’s governing board, a standing 

official advisory committee, or in support of other official activities of an agency in accordance 

with proposed §682.401(e)(2)(iv).  The proposed regulations also reflect the guaranty agency’s 

ability under the HEA to pay Federal default fees on loans that would otherwise be paid by the 

borrowers and to undertake default aversion activities approved by the Secretary with certain 

guaranty agency funds.  There are no proposed changes to the current regulations governing a 

guaranty agency’s direct or indirect payment of incentives or other inducements to lenders to 

secure the agency as an insurer of the lender’s FFEL loans, or relating to the prohibitions 

against the unsolicited mailing or distribution of unsolicited loan applications to students in 
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secondary or postsecondary schools and their parents and against fraudulent and misleading 

advertising concerning loan availability. 

The proposed regulations would also clarify and strengthen the Department’s authority 

to enforce the rules related to improper inducements.  There are three proposed changes in this 

area.  First, the proposed regulations would amend §§682.413(h), 682.705(c), and 682.706(d) 

to provide that, in any formal action against a lender or guaranty agency based on a violation of 

the prohibited inducement provisions, once the Department’s deciding official finds that the 

lender or guaranty agency provided or offered the payments or activities specified in the 

definition of lender in §682.200 or §682.401, the Secretary will apply a “rebuttable presumption” 

that the activities or payments were undertaken or made by the lender or guaranty agency to 

secure FFEL Loan applications or FFEL loan volume.  The lender or guaranty agency will have 

a full opportunity to show that the activity or payment was made for reasons unrelated to 

securing loan applications or loan volume. 

Another proposed change in this area would add a new §682.406(d) to specify that a 

guaranty agency may not make a claim payment from its Federal Fund to a lender or request a 

reinsurance payment from the Department on a loan if the lender offered or provided an 

improper inducement, as defined in the definition of lender in §682.200(b), to a school or other 

party in connection with the making of the loan.  This change would reflect the Department’s 

long-standing policy that a loan made in violation of the prohibited inducement provisions is not 

eligible for federal subsidy payments. 

The final change in the area of enforcement related to inducements would clarify and 

expand the borrower’s legal rights.  Since 1994, the promissory notes and MPNs used in the 

FFEL Program have included a description of the borrower’s rights under the Federal Trade 

Commission’s (FTC’s) Holder Rule as it applies to FFEL loans.  Under the FTC's Holder Rule, if 

a loan is made by a for-profit school, or the borrower is referred to the lender by a for-profit 

school, any lender holding the borrower’s loans is subject to all claims and defenses that the 

borrower could assert against the school with respect to the loan.  Section 682.209(k) of the 

proposed regulations would expand the protections provided by the FTC's Holder Rule by 

essentially incorporating it into the regulations, applying it to all loans made under the FFEL 

Program and specifying that it applies if the lender making the loan offered or provided an 

improper inducement to the school or any other party in connection with the making of the loan. 

Reasons:  The Department believes that more explicit regulatory requirements governing 

prohibited incentive payments and other inducements by lenders and guaranty agencies are 

needed to ensure FFEL Program integrity, reassure borrowers and taxpayers of that integrity, 

6 



Tab 5.a 

and enhance the Secretary’s enforcement authority in this area.  Current regulations are 

primarily limited to restating the statutory language currently in the HEA.  The Department’s 

interpretive and policy guidance in this area over the years has been issued in DCLs and in 

responses to private letter inquiries from program participants.  The most comprehensive 

guidance on this subject was published as DCL 89-L-129/S-55/G-157 in February 1989.  The 

most recent guidance on prohibited school and lender relationships was published as DCL 95-

G-278/L-178/S-73 in March 1995.  The Department believes that this guidance, and the general 

requirements of the law, may no longer be generally known and understood by lenders and 

other participants that have entered the FFEL industry in the last few years.  Moreover, the 

FFEL Program has changed significantly since this prior guidance was issued.  In recent years, 

the increased competition among FFEL lenders, particularly in the FFEL Consolidation Loan 

Program, has resulted in a number of lenders offering a variety of benefits to borrowers, 

schools, and school-affiliated organizations.  There has also been a rapid growth in private 

alternative loans marketed by many of the same lenders participating in the FFEL Program.  

Special relationships between schools and lenders have developed, jeopardizing a borrower’s 

right to choose a FFEL lender and undermining the student financial aid administrator’s role as 

an impartial and informed resource for students and parents working to fund postsecondary 

education. 

During the negotiated rulemaking discussions, several negotiators expressed concern 

about the impact that the proposed regulations might have on the numerous business 

arrangements between schools and financial institutions, and recommended that any 

regulations listing prohibited and permissible activities be based on a limited interpretation of the 

applicable statutory language.  Another negotiator suggested that the regulations could have a 

“chilling effect” on school and lender relationships.  A couple of negotiators argued that the 

intent of the statutory prohibition of lender and guaranty agency inducements was not to curtail 

competition for market share, but to prevent unnecessary borrowing that would not have 

occurred if not for the incentive, and that given the current FFEL annual loan limits and the cost 

of education, borrowers were borrowing due to high levels of unmet need rather than any 

incentives being provided.  One negotiator argued that inducements to borrowers were a 

problem only if the inducement resulted in harm to the individual or raised credibility issues 

about the loan process.   

Other negotiators expressed the view that, because of improper inducements, borrowers 

were actively being “steered” by schools to particular lenders and argued that the credibility of 

the loan process was an issue that the Department needed to address.  One negotiator 
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contended that inducements to borrowers created unequal terms to borrowers in the FFEL 

Program and appeared to operate as “redlining” because the inducements were often based on 

school loan volume, the volume of large dollar loans, or a school’s cohort default rate. 

A couple of negotiators recommended that, rather than attempting to identify an 

exhaustive list of inducements, the regulations should simply provide illustrative examples of 

acceptable relationships between schools and lenders, so that future program developments 

would not necessarily require a change to the regulations.  

Negotiators with expertise in guaranty agency operations asked the Department to make 

it clear that school involvement in, and guaranty agency financial support of, guaranty agency 

advisory committee activities would continue to be permissible because of the importance of 

those activities to FFEL Program administration.  One of these negotiators also recommended 

that the list of permissible activities for guaranty agencies be expanded to permit additional 

training and outreach activities to avert defaults authorized under the HEA.  Another of these 

negotiators asked that the regulations make a clear distinction between contractual, third-party 

servicer agreements between a guaranty agency and school that are paid at the market rate, 

and the limited emergency assistance offered by lenders and guaranty agencies to schools at 

no cost or at less than a market rate.  This same negotiator asked the Department to clarify that 

a guaranty agency or school’s compliance with state administered programs or requirements did 

not present an inducement-related conflict. 

A couple of negotiators recommended that the Department clarify the nature of the 

emergency situation under which a lender or guaranty agency could offer assistance to a school 

in fulfilling its financial aid functions at little or no cost.  The negotiators noted that the definition 

of an “emergency” is subjective, and should not excuse a school from complying with the 

requirement that it be administratively capable to participate in the Title IV programs, which 

includes retaining sufficient, trained staff during peak processing periods.  They recommended 

that the Department specify that an “emergency” cannot be an annual or recurring event.  The 

Department specifically solicits comments on whether an “emergency” should be limited to a 

State- or Federally-declared natural or national disaster that affects a school or whether an 

“emergency” should encompass broader circumstances. 

Several negotiators with expertise in lender and guaranty agency operations submitted 

counter-proposals to the Department’s proposed regulatory language.  These alternative 

proposals would have significantly expanded the lists of permissible activities for lenders and 

guaranty agencies.  The Department did not accept these counter-proposals because they 

would have allowed activities and payments that the Department believes are not appropriately 
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performed by lenders and guaranty agencies.  These alternative proposals would:  permit 

lenders to pay for meals and refreshments, lodging, and transportation costs for employees of 

schools and school-affiliated organizations equivalent to those permitted to be paid by guaranty 

agencies; incorporate into the regulations the detailed listing of comparable services provided 

by the Department to Direct Loan schools that was published in a Notice of Proposed 

Rulemaking on August 10, 1999 (64 FR 43428, 43429-43430); permit lenders to pay reasonable 

loan application “referral” fees to unaffiliated parties in addition to other lenders; expand 

permissible borrower repayment incentive programs to include loan forgiveness benefits for 

academic achievement and certain kinds of employment; and prohibit philanthropic giving by 

lenders and guaranty agencies in exchange for application referrals, or a specific volume or 

dollar amount of loans made, or placement on a school’s list of recommended or suggested 

lenders.  The proposal would also have incorporated into the regulations selected paragraphs 

from the Department’s DCL 89-L-129/S-55/G-157, February 1989. 

A couple of negotiators voiced concern about the impact of the proposed treatment of 

philanthropic giving by lenders on general philanthropic activities supporting postsecondary 

institutions by financial institutions.   

Several negotiators objected to the Department’s proposal to include enforcement-

related provisions in the proposed regulations.  One negotiator stated that the “rebuttable 

presumption” language was problematic because the statutory language governing prohibited 

inducements requires a demonstration that the inducement was provided in exchange for loans 

or loan volume.  The same negotiator stated that enforcement would be better enhanced by 

clear regulations that define terms and explain permissible and impermissible activities.  Several 

negotiators also objected to the inclusion of the FTC Holder Rule provision into the proposed 

regulations.  One negotiator argued that these proposed regulations converted what was a 

lender eligibility issue into a borrower right and put lenders at risk simply by being on a school’s 

preferred lender list.  The negotiator also stated that it would lead to nuisance litigation by 

borrowers.  The negotiators questioned why an inducement infraction by a lender should lead to 

a loss of reinsurance and questioned the basis of the proposed provision that denied claim 

payment to a lender and reinsurance to the guaranty agency if it was determined that the loan 

was made based on an impermissible inducement.   

The Department believes that the proposed regulations adequately implement the 

statutory requirements in the HEA’s prohibited inducement provisions and does not believe it 

will affect unrelated contracts or agreements between postsecondary institutions and financial 

institutions or general philanthropic giving by financial institutions.  Some negotiators believed 
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that borrowers are being inappropriately steered to various lenders through the use of 

inducements provided by lenders to schools and that these activities, if left unchecked, deny 

borrowers their choice of lender and undermine the credibility of the FFEL Program.  The 

Secretary, through these proposed regulations, is enhancing the borrower’s choice of lender 

and providing for the disclosure of appropriate information. 

The Department believes that the proposed regulations provide clear and detailed 

examples of prohibited inducements and improper activities based on previously published 

guidance with some modifications to reflect changes that have occurred in the FFEL program.  

The proposed regulations would retain the Department’s long-standing policy distinction 

between permissible activities by lenders and guaranty agencies in recognition of their different 

roles in the FFEL program.  The Department has not, however, authorized lenders or guaranty 

agencies to provide staff assistance to schools except in an emergency, which must be short-

term and nonrecurring.  As noted earlier, one negotiator asked the Department to provide a 

specific exemption from the inducement restrictions for State-established programs or 

requirements.  However, such an exemption is not authorized under the HEA.  The prohibition 

on improper inducements in sections 428(b)(3) and 435(d)(5)(A) of the HEA applies to State 

guaranty agencies, lenders, and institutions, as well as to all other participants in the FFEL 

program.  Based on these current statutory provisions, the Department recently sent letters to 

two State guaranty agencies noting that State authorized programs those agencies 

administer could create an improper inducement, because those programs potentially 

provide benefits to institutions that participate in the State guaranty agency's guarantee program 

and deny benefits to institutions that participate in other guaranty agencies' programs.  The 

proposed regulations would reflect the continued prohibition of such programs in proposed 

section 682.410(e)(1)(i)(B) and (e)(1)(ii). 

The proposed regulations would adopt a modified version of the Department’s prior 

policy, under which “reasonable” application referral fees can be paid to a nonparticipating 

lender or to another participating FFEL lender by prohibiting all such payments to a lender or 

any other entity.  The Department believes that there is no longer a need for payment of such 

fees in the current FFEL market and that lender payment of such fees to school-affiliated 

organizations and other unaffiliated parties are a significant problem in the FFEL Program.  In 

addition, in an attempt to avoid the prohibition on inducements, lenders have tried to classify 

fees that are based on success in securing loan applications or the size and characteristics of 

loans disbursed as “referral” or “marketing” fees.  Lenders are free, as they have been 

historically, to continue to contract for general marketing services, provided those services are 
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not compensated based on the number of applications, or the volume of loans made or 

disbursed. 

The proposed regulations do not incorporate the list of services the Department provides 

to Direct Loan schools that was published in the August 10, 1999 notice of proposed rulemaking 

as was requested by some of the negotiators.  As the Department made clear during the 

negotiated rulemaking discussions, the Department would not want to limit itself or the lending 

community by codifying a list of services that cannot be easily updated and therefore the 

proposed regulations allow the use of other forms of public announcement. 

The proposed regulations also would not expand the list of permissible lender repayment 

incentive programs that are based strictly on a borrower establishing a successful payment 

pattern in the repayment of a loan to include “loan forgiveness” based on academic 

achievement or employment in a particular field.  The Department believes that repayment 

incentive programs do not represent a prohibited inducement if they are conditioned on the 

borrower’s timely repayment of the loan and borrower receipt of the benefit is not coincidental to 

the loan origination process.  The Department believes that the forms of loan forgiveness 

described by some of the negotiators would be an inducement offered by lenders to market 

FFEL loans. 

Finally, the Department believes that the addition of the enforcement provisions is 

necessary to clarify and strengthen the Department’s authority to enforce the regulations related 

to the use of improper inducements.  The proposed regulations will result in more effective and 

fair enforcement of these restrictions.  In response to the negotiators’ concerns about the 

placement of the rebuttable presumption provision outside the formal administrative penalty 

process, the Department revised the proposed regulations to incorporate that provision into the 

regulations that govern formal administrative proceedings and to clarify that the rebuttable 

presumption applies only when the Secretary takes a formal administrative action against a 

lender or guaranty agency.  As the Department pointed out during the negotiated rulemaking 

discussion, violations of the prohibited inducement provisions are difficult for the Department to 

enforce.  It is virtually impossible for the Department to prove the relationship between the 

parties when the documentation is under the control of the two parties and the Department 

cannot issue subpoenas to compel testimony.  To enforce these provisions more effectively, the 

Department must be able to identify a connection between certain activities and loans.  The 

Department believes that the adoption and use of a rebuttable presumption will improve the 

Department’s ability to enforce the prohibition on improper inducements while protecting the 

appropriate due process rights of lenders and guaranty agencies. 
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The Department’s proposal to include violations of the prohibited inducement provisions 

in §682.406 as a condition of reinsurance codifies the Department’s existing policy and practice 

when it documents violations of the prohibited inducement provisions.   

Finally, the Department believes that the proposed change to expand the protections provided 

by the FTC's Holder Rule by including a form of that rule in the proposed regulations will allow 

borrowers to assert any legal rights they may have if they have been harmed in a situation in 

which the lender has offered or provided an improper inducement.  Moreover, by applying the 

FTC's Holder Rule to all loans, irrespective of the type of school attended by the borrower, the 

proposed regulations will ensure that all FFEL borrowers have the same legal rights.   
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United States Education Department (USED) 
Notice of Proposed Rule Making (NPRM) 

Proposed Regulatory Language 
 

Federal Register 
June 12, 2007 

 
*EXCERPT RELATED TO GUARANTY AGENCIES 

(Pages 32440-32421) 
 

 

§682.401 Basic program agreement. 

*   *   *   *   * 

(b) *  *  * 

(2) *  *  * 

(ii) *  *  * 

(B) A period attributable to the academic year that is not less than the period specified in 

paragraph (2)(ii)(A) of this section, in which the student earns the amount of credit in the 

student’s program of study required by the student’s school as the amount necessary for the 

student to advance in academic standing as normally measured on an academic year basis (for 

example, from freshman to sophomore or, in the case of schools using clock hours, completion 

of at least 900 clock hours). 

*   *   *   *   * 

(e) Prohibited activities. (1) A guaranty agency may not, directly or through an agent or 

contractor-- 

(i) Except as provided in paragraph (2) of this section, offer directly or indirectly from any 

fund or assets available to the guaranty agency, any premium, payment, or other inducement to 

any prospective borrower of a FFEL loan, or to a school or school-affiliated organization or an 

employee of a school or school-affiliated organization, to secure applications for FFEL loans.  

This includes, but is not limited to-- 

(A) Payments or offerings of other benefits, including prizes or additional financial aid 

funds, to a prospective borrower in exchange for processing a loan using the agency’s loan 

guarantee;   

(B) Payments or other benefits, including prizes or additional financial aid funds under 

any title IV or State or private program, to a school or school-affiliated organization based on the 

school’s or organization’s voluntary or coerced agreement to use the guaranty agency for 

processing loans, or a specified volume of loans, using the agency’s loan guarantee; 
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(C) Payments or other benefits to a school or any school-affiliated organization, or to any 

individual in exchange for FFEL loan applications or application referrals, a specified volume or 

dollar amount of FFEL loans, or the placement of a lender that uses the agency’s loan 

guarantee on a school’s list of recommended or suggested lenders;  

(D) Payment of entertainment expenses, including expenses for private hospitality 

suites, tickets to shows or sporting events, meals, alcoholic beverages, and any lodging, rental, 

transportation or other gratuities related to any activity sponsored by the guaranty agency or a 

lender participating in the agency’s program, for school employees or employees of school-

affiliated organizations;  

(E) Undertaking philanthropic activities, including providing scholarships, grants, 

restricted gifts, or financial contributions in exchange for FFEL loan applications or application 

referrals, a specified volume or dollar amount of FFEL loans using the agency’s loan guarantee, 

or the placement of a lender that uses the agency’s loan guarantee on a school’s list of 

recommended or suggested lenders; and  

(F) Staffing services to a school as a third-party sevicer or otherwise on more than a 

short-term, emergency basis, which is non-recurring, to assist the institution with financial aid-

related functions. 

(ii) Assess additional costs or deny benefits otherwise provided to schools and lenders 

participating in the agency’s program on the basis of the lender’s or school’s failure to agree to 

participate in the agency’s program, or to provide a specified volume of loan applications or loan 

volume to the agency’s program or to place a lender that uses the agency’s loan guarantee on a 

school’s list of recommended or suggested lenders. 

 

(iii) Offer, directly or indirectly, any premium, incentive payment, or other inducement to 

any lender, or any person acting as an agent, employee, or independent contractor of any 

lender or other guaranty agency to administer or market FFEL loans, other than unsubsidized 

Stafford loans or subsidized Stafford loans made under a guaranty agency's lender-of-last-

resort program, in an effort to secure the guaranty agency as an insurer of FFEL loans.  

Examples of prohibited inducements include, but are not limited to-- 

(A) Compensating lenders or their representatives for the purpose of securing loan 

applications for guarantee; 

(B) Performing functions normally performed by lenders without appropriate 

compensation; 

(C) Providing equipment or supplies to lenders at below market cost or rental; and 
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(D) Offering to pay a lender that does not hold loans guaranteed by the agency a fee for 

each application forwarded for the agency's guarantee. 

(iv) Mail or otherwise distribute unsolicited loan applications to students enrolled in a 

secondary school or a postsecondary institution, or to parents of those students, unless the 

potential borrower has previously received loans insured by the guaranty agency. 

(v) Conduct fraudulent or misleading advertising concerning loan availability. 

(2) Notwithstanding paragraphs (e)(1)(i), (ii), and (iii) of this section, a guaranty agency is 

not prohibited from providing-- 

(i) Assistance to a school that is comparable to that provided by the Secretary to a 

school under the Direct Loan Program, as identified by the Secretary in a public announcement, 

such as a notice in the Federal Register;  

(ii) Default aversion activities approved by the Secretary under section 422(h)(4)(B) of 

the Act; 

(iii) Meals and refreshments that are reasonable in cost and provided in connection with 

guaranty agency provided training of program participants and elementary, secondary, and 

postsecondary school personnel and with workshops and forums customarily used by the 

agency to fulfill its responsibilities under the Act; 

(iv) Meals, refreshments and receptions that are scheduled in conjunction with training, 

meeting, or conference events if those meals, refreshments, or receptions are open to all 

training, meeting, or conference attendees;  

(iv) Travel and lodging costs that are reasonable as to cost, location, and duration to 

facilitate the attendance of school staff in training or service facility tours that they would 

otherwise not be able to undertake, or to participate in the activities of an agency’s governing 

board, a standing official advisory committee, or in support of other official activities of the 

agency; 

(v) Toll-free telephone numbers for use by schools or others to obtain information about 

FFEL loans and free data transmission services for use by schools to electronically submit 

applicant loan processing information or student status confirmation data;   

(vi) Payment of Federal default fees in accordance with the Act; and 

(vii) Items of nominal value to schools, school-affiliated organizations, and borrowers 

that are offered as a form of generalized marketing or advertising, or to create good will.  

(3) For the purposes of this section –  

(i) The term “school-affiliated organization” is defined in §682.200.  
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(ii) The term “applications” includes the FAFSA, FFEL loan master promissory notes, 

and FFEL consolidation loan application and promissory notes. 

(iii) The terms “other benefits” includes, but is not limited to, preferential rates for or 

access to a guaranty agency’s products and services, computer hardware or non-loan 

processing or non-financial aid related computer software at below market rental or purchase 

cost, and the printing and distribution of college catalogs and other non-counseling or non-

student financial aid-related materials at reduced or not costs. 

(iv) The terms premium, incentive payment, and other inducement do not include 

services directly related to the enhancement of the administration of the FFEL Program the 

guaranty agency generally provides to lenders that participate in its program.  However, the 

terms premium, incentive payment, and inducement do apply to other activities specifically 

intended to secure a lender's participation in the agency's program. 

*   *   *   *   * 

20.  Section 682.402 is amended by: 

A.  Revising the first sentence in paragraph (b)(2). 

B.  Revising the third sentence in paragraph (b)(3).  

B.  Revising paragraph (c). 

D.  In paragraph (e)(2)(iv), adding the words “or inaccurate” immediately after the word 

“adverse”.  

The revisions read as follows: 
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United States Education Department (USED) 
Notice of Proposed Rule Making (NPRM) 

Proposed Regulatory Language 
 

Federal Register 
June 12, 2007 

 
*EXCERPT RELATED TO LENDERS 

(Pages 32437-32438) 
 

PART 682--FEDERAL FAMILY EDUCATION LOAN (FFEL) PROGRAM  

 10. The authority citation for part 682 continues to read as follows: 

 Authority: 20 U.S.C. 1071 to 1087-2 unless otherwise noted. 

x. Section 682.200(b) is amended by:  

A. Revising the definition of Lender.  

B. Adding a definition of School-affiliated organization. 

The revisions and additions read as follows: 

§682.200 Definitions. 

(b) *   *   *   

Lender.  (1) *  *  * 

(5)(i) The term eligible lender does not include any lender that the Secretary determines, 

after notice and opportunity for a hearing before a designated Department official, has, directly 

or through an agent or contractor—(A) Except as provided in paragraph (ii) of this section, 

offered, directly or indirectly, points, premiums, payments, or other inducements to any school 

or other party to secure applications for FFEL loans or to secure FFEL loan volume.  This 

includes but is not limited to-- 

(1) Payments or offerings of other benefits, including prizes or additional financial aid 

funds, to a prospective borrower in exchange for applying for or accepting a FFEL loan from the 

lender; 

(2) Payments or other benefits to a school, any school-affiliated organization or to any 

individual in exchange for FFEL loan applications, or application referrals, or a specified volume 

or dollar amount of loans made, or placement on a school’s list of recommended or suggested 

lenders; 

(3) Payments or other benefits provided to a student at a school who acts as the lender’s 

representative to secure FFEL loan applications from individual prospective borrowers; 

(4) Payments or other benefits to a loan solicitor or sales representative of a lender who 

visits schools to solicit individual prospective borrowers to apply for FFEL loans from the lender; 
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(5) Payment of referral or processing fees to another lender or any other party; 

(6) Payment of conference or training registration, transportation, and lodging costs for 

an employee of a school or school-affiliated organization;  

(7) Payment of entertainment expenses, including expenses for private hospitality suites, 

tickets to shows or sporting events, meals, alcoholic beverages, and any lodging, rental, 

transportation, and other gratuities related to lender-sponsored activities for employees of a 

school or a school-affiliated organization;  

(8) Undertaking philanthropic activities, including providing scholarships, grants, 

restricted gifts, or financial contributions in exchange for FFEL loan applications or application 

referrals, or a specified volume or dollar amount of FFEL loans made, or placement on a 

school’s list of recommended or suggested lenders; and 

(9) Staffing services to a school as a third-party servicer or otherwise on more than a 

short-term, emergency basis, and which is non-recurring, to assist a school with financial aid-

related functions. 

(B) Conducted unsolicited mailings to a student or a student's parents of FFEL loan 

application forms, except to a student who previously has received a FFEL loan from the lender 

or to a student's parent who previously has received a FFEL loan from the lender; 

(C) Offered, directly or indirectly, a FFEL loan to a prospective borrower to induce the 

purchase of a policy of insurance or other product or service by the borrower or other person; or 

(D) Engaged in fraudulent or misleading advertising with respect to its FFEL loan 

activities. 

(ii) Notwithstanding paragraph (5)(i) of this definition, a lender, in carrying out its role in 

the FFEL program and in attempting to provide better service, may provide-- 

(A) Assistance to a school that is comparable to the kinds of assistance provided to a 

school by the Secretary under the Direct Loan program, as identified by the Secretary in a 

public announcement, such as a notice in the Federal Register; 

(B) Support of and participation in a school’s or a guaranty agency’s student aid and 

financial literacy- related outreach activities, as long as the name of the entity that developed 

and paid for any materials is provided to the participants and the lender does not promote its 

student loan or other products; 

(C) Meals, refreshments, and receptions that are reasonable in cost and scheduled in 

conjunction with training, meeting, or conference events if those meals, refreshments, or 

receptions are open to all training, meeting, or conference attendees; 
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(D) Toll-free telephone numbers for use by schools or others to obtain information about 

FFEL loans and free data transmission service for use by schools to electronically submit 

applicant loan processing information or student status confirmation data; 

(E) A reduced origination fee in accordance with §682.202(c); 

(F) A reduced interest rate as provided under the Act; 

(G) Payment of Federal default fees in accordance with the Act; 

(H) Purchase of a loan made by another lender at a premium; 

(I) Other benefits to a borrower under a repayment incentive program that requires, at a 

minimum, one or more scheduled payments to receive or retain the benefit; and 

(J) Items of nominal value to schools, school-affiliated organizations, and borrowers that 

are offered as a form of generalized marketing or advertising, or to create good will. 

(iii) For the purposes of paragraph (5) of this definition--  

(A) The term “school-affiliated organization” is defined in section 682.200.   

(B) The term “applications” includes the Free Application for Federal Student Aid 

(FAFSA), FFEL loan master promissory notes, and FFEL consolidation loan application and 

promissory notes.   

(C) The term “other benefits” includes, but is not limited to, preferential rates for or 

access to the lender’s other financial products, computer hardware or non-loan processing or 

non-financial aid-related computer software at below market rental or purchase cost, and 

printing and distribution of college catalogs and other materials at reduced or no cost.  

*   *   *   *   * 

(7) An eligible lender may not make or hold a loan as trustee for a school, or for a 

school-affiliated organization as defined in this section, unless on or before September 30, 

2006-- 

(i) The eligible lender was serving as trustee for the school or school-affiliated 

organization under a contract entered into and continuing in effect as of that date; and 

(ii) The eligible lender held at least one loan in trust on behalf of the school or school-

affiliated organization on that date. 

(8) Effective January 1, 2007, and for loans first disbursed on or after that date under a 

trustee arrangement, an eligible lender operating as a trustee under a contract entered into on 

or before September 30, 2006, and which continues in effect with a school or a school-affiliated 

organization, must comply with the requirements of §682.601(a)(3), (a)(5), and (a)(7). 

*   *   *   
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School-affiliated organization.  A school-affiliated organization is any organization that is 

directly or indirectly related to a school and includes, but is not limited to, alumni organizations, 

foundations, athletic organizations, and social, academic, and professional organizations. 

*   *   *   *   * 

11.  Section 682.202 is amended by:  

A.  In paragraph (b)(2), adding the words, “and (b)(5)” immediately after the words 

“(b)(4)”. 

B.  Redesignating paragraph (b)(5) as paragraph (b)(6). 

C.  Adding a new paragraph (b)(5).  
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United States Education Department (USED) 
Notice of Proposed Rule Making (NPRM) 

Proposed Regulatory Language 
 

Federal Register 
June 12, 2007 

 
*EXCERPT RELATED TO SCHOOLS AND SCHOOL AFFILIATED ORGANIZATIONS 

(Page 32444) 
 

27. Section 682.602 is added to read as follows: 

§682.602  Rules for a school or school-affiliated organization that makes or originates loans 

through an eligible lender trustee. 

(a) A school or school-affiliated organization may not contract with an eligible lender to 

serve as trustee for the school or school-affiliated organization unless-- 

(1) The school or school-affiliated organization originated and continues or renews a 

contract made on or before September 30, 2006 with the eligible lender; and 

(2) The eligible lender held at least one loan in trust on behalf of the school or school-

affiliated organization on September 30, 2006. 

(b) Effective January 1, 2007, and for loans first disbursed on or after that date under a 

lender trustee arrangement that continues in effect after September 30, 2006-- 

(1) A school in a trustee arrangement or affiliated with an organization involved in a 

trustee arrangement to originate loans must comply with the requirements of §682.601(a), 

except for paragraphs (a)(3), (a)(4), (a)(7), and (a)(9) of that section; and 

(2) A school-affiliated organization involved in a trustee arrangement to make loans must 

comply with the requirements of §682.601(a) except for paragraphs (a)(1), (a)(2), (a)(3), (a)(4), 

(a)(6), (a)(7), and (a)(9) of that section. 
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